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Why Is the Consent of the Spouse Required for an Abortion?
In Light of the Historical Position and the Operation of the Spousal Consent Requirement

Yuino Niiyama
Summary

Article 14 of the Maternal Health Act requires the consent of the spouse for an abortion in
addition to that of the female herself (Hereinafter the requirement is referred to as the spousal
consent requirement.). In light of the historical position of the spousal consent requirement in the
Maternal Health Act and its predecessors, the National Eugenic Act and the Eugenic Protection
Act, and its operation, this paper summarizes and examines views on the purpose of the
requirement.

Firstly, the National Eugenic Act had no provision concerning the spousal consent for an
abortion, and the spousal consent requirement for an abortion was established in the Eugenic
Protection Act. Although the legislative intent of this requirement at that time is not clear, there
is a notice stating that the purpose is (1) to protect the marital relation. Secondly, after the
Maternal Health Act was enacted, the administrative authorities clarified the purpose of this
requirement as [2) to respect the life of the fetus and (3] to protect the right of the spouse as
the parent of the fetus. Finally, the Okayama District Court decision interpreted the purpose as
(4] to protect the interest of the spouse in having the opportunity to express their opinion.

Regarding these views, (1) and (2] do not fully explain the requirement. (3] does not match
Article 14 or the current operation of the requirement if "the parent of the fetus" is interpreted
as the biological parent, and (4] does not match the article. Concerning (3] , if "the parent of
the fetus" is interpreted as the legal parent, there is no conflict between the view and the article
and the operation. However, in this case, the question remains as to why the right of the legal
father should be considered superior to that of the male who is not the legal but the biological
father, or that of the female. Thus, none of the current views on the purpose of the spousal

consent requirement seems reasonable.
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